Final Regulations Address Exclusion of Tax Exempt Employees from 401(k) Plan Testing

Final Treasury regulations (TD 9275) permit an employer to exclude employees of a tax-exempt organization described in IRC Sec. 501(c)(3) from 401(k) plan nondiscrimination testing under IRC Sec. 410(b).   Employees of an IRC Sec. 501(c)(3) organization who are eligible to make contributions to a 403(b) plan, may be treated as excludable with respect to the 401(k) plan if (1) no employee of an IRC Sec. 501(c)(3) organization is eligible to participate in such 401(k); and (2) at least 95 percent of the employees who are neither employees of an IRC Sec. 501(c)(3) organization nor employees of a governmental entity who are precluded from being eligible employees under a 401(k) plan are eligible to participate in the 401(k) plan.  A link to the final regulations is provided below.
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