Participants May Sue Plan Fiduciaries Following LaRue Ruling
What’s new?

In the case of LaRue v. DeWolf Boberg & Associates, Inc., No. 06-856 (February 20, 2008), http://www.supremecourtus.gov/opinions/07pdf/06-856.pdf the Supreme Court ruled that an individual participant in a defined contribution may sue for losses attributable to his or her account because the plan fiduciary failed to follow the participant’s instructions.

What does it mean?

This ruling is significant because the court’s ruling opens the litigation channel for individual plan participants to sue plan sponsors in certain circumstances.  Earlier court rulings allowed recovery for fiduciary breaches for damages to the plan as a whole, and did not allow recovery for damages relative to an individual participant.
Practical Implications and Strategies

The LaRue case gives participants increased legal access and potential remedies to address qualified plan complaints.  Consequently, as part of an overall fiduciary liability containment strategy, plan fiduciaries may want to consider taking the following actions.
· Review their ERISA 404(c) compliance status to transfer some of the responsibility to the participants when they are making their investment elections 

· Consider using Qualified Default Investment Alternatives (QDIAs) to provide protection against participants who do not make an election 

· Consider fiduciary liability insurance to increase their personal liability protection 

· Contemplate enrolling a Fiduciary Adviser for delivery of the “safe-harbor” participant investment advice  

· Consider an in-service distribution provision to reduce the number of high-balance participants 

· Eliminate company stock as an investment option to increase investment diversification
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