IRS Seeks Comments on Age 62 In-Service Distributions from Defined Benefit Plans

The Pension Protection Act of 2006 (PPA) added Sec. 401(a)(36) to the Internal Revenue Code (IRC), effective for distributions in the 2007 plan year and for later plan years. As provided by IRC Sec. 401(a)(36), a pension plan does not fail to qualify under IRC Sec. 401(a) solely because the plan provides that a distribution may be made to an employee who has attained age 62 and who has not separated from employment at the time of the distribution.
The IRS is considering issuing guidance with respect to IRC Sec. 401(a)(36) and, through Notice 2007-8, the IRS is seeking comments from the public on the type of guidance that should be issued.  In particular, comments on the following specific issues related to IRC Sec. 401(a)(36) and defined benefit plans are requested.
• Should in-service distribution of a benefit to a participant who has attained age 62 but who has not attained normal retirement age be limited to no greater than the benefit to which the participant would be entitled at normal retirement age, reduced in accordance with reasonable actuarial assumptions (e.g., should only unsubsidized benefits be permitted pursuant to IRC Sec. 401(a)(36))?
• If subsidized benefits are permitted to be distributed to a participant who has attained age 62 but is still in-service and has not yet attained normal retirement age, how should the subsidized benefits be characterized for purposes of IRC Sec. 411?

For example, should the subsidized benefits be treated as a subsidized early retirement benefit despite the fact that the participant has not yet separated from employment?
If the subsidized benefits are not treated as a subsidized early retirement benefit, should the subsidized benefits be treated as a part of the participant’s accrued benefit, or is there some other characterization of the subsidized benefits for purposes of IRC Sec. 411?
• Whether final regulations permitting in-service distributions under a bona fide phased retirement program should be issued, in light of the ability of plans to permit in-service distributions after age 62 pursuant to § 401(a)(36)?
Written comments should be submitted by April 16, 2007.  Readers may access Notice 2007-8 through the following link.
http://www.irs.gov/pub/irs-drop/n-07-08.pdf
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